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hoopla® Service Agreement

This hoapla Service Agreement (*Agreement") is made as of this 30 day of November, 2018 (*Effective
Date®) by and between Upshur County Library (the "Library™), and Midwest Tape, LLC.

Whereas, Midwest Tape offers its hoopta digitat service (*hoopla,* the *Service," or the “haopla Servica™} to
libraries to allow authorized library patrons to aceess digital media content using smart phones, tablets,
compuiers, and web browsers;

Whereas, the Serviceis comprised of a digital media platform thatincludes content in multipls formals {e.g.,
movies, telavision programs, music, audicbooks, eBooks, and comics) and is designed to be accessible

2417 in accordance with circulation limits (if any) and other setlings eslablishad by the user’s library system;
and

Wheraas, the Library wishes to make hoopfa available o the Library's authorized users (" Patrans™);
Now, therefore, in consideration of the promises and mutual covenants contained in this Agreement, and
far good and valuable consideration, the receipt and sufficlency of which are hereby acknowledged, the
Library and Midwest Tape (each a “Party” and collectivaly the “Parties") agree as foilows:

DEFINITIONS. The following definitions apply wherever those termns appear in this Agreement:

stream, download, andlor return suech tiles) using certaln smart phones, computer tablsts, and}or other
mobile devices. The Digital Media Application currently bears the name *hoopia.”

“Digitai Media Platform" means one or morm computer programs owned, maihtained. andfor used by
Midwest Tape lo provide access to Digital Titles andror to allow the Library to manage its offering and

Patron use of Digital Tilles, including the Digital Madia Application, hoopla digital Website, and hogpla
Library Administration Website,

“Digital Titles” means any and all mavies, television programs, music, audiobaoks, eBooks, comics, and

other audio or visual warks that Midwest Tape makes avaitable to the Library and ifs Patrons via the Digita!
Media Platform during the Term of this Agreement.

“hoopla Library Administration Website™ means a Midwest Tape website that may be accessed and
ulilized by the Library to manage content available o Patrons in the Digital Media Platorm, and to
administer Library palicles int regard (o Pairon uss of the Service.

“hoopla digital Website” means a Midwest Tape wabsite (currently www.haopladigital com) that may be
used to access, browse, barrow, stream, download, and/or reluin Digital Titles.

“Intetiectual Property Rights"” means all rights In and to patents, trademariks, service marks, trade names,
copyrights, treda sscrets, technology, software, designs;, algorithms, know-how, as wellas moral rights and
all ather intellectual gnd proprietary rights of any type under the laws of any governmentat authority,

“Llbrary Website" means a websile ownad, malntained, and/or used by or for the Library for the purpose
of praviding information to Patrons andfor the generat public about the Library and its various content
offerings, policias, ohjectives, initiatives, and procedures.

2/2016U

Page 1



MIDWEST TAPE

CRARIANS V¥ NEDTA SOURCE],

“Marks"” means any trademarks, service marks, trads names, logos, designs, icons, characters, cover art,
styles, and trade dress associated with any Digital Titles, Including without Gmitation all translations or
transiiterations of the foregoing in 2ny language, er any colarable imitations or modified versions thereof.

“Midwest Tape” means Midwest Tape, LLC and any of its parents, subsidiaries, or afﬁliated antitiss that
are engaged in the business of distributing media content in digital form to librasies and library users via the
Digitat Media Platfarm.

“Service Partners” means any third parties that provide digital sterage, webhosting, iT services, data
analysis and processing, or distribution or othar services to Midwest Tape in connection with the Service,

“Title Summary and Promotional Data® means, with respect to each Digital Title, the foliowing
Information and data that is made available to Library pursuant to this Agreement: ) titie; (fi) author(s),
publisher, iflustrator{s), narrator(s), acloxs), director(s), producer(s), studio{s), and similar descriptive
information; (i) if commarcially used, the digitat abject identifier; (iv) narrative description or summary of
the work; {v) cover art and image, graphics, and other images; (vi) copyright natice; and (vii} any other
identifying information.

“Vendar" means any supplier to Midwest Tape of (I) Digltat Tille(s); (i) Tite Summary and Promotional
Data; and/or (iil) technolagy or services necessary for Midwest Tape to provide the Service to the Library.

il LIBRARY RIGHTS & QRLIGATIONS.

Rights. During the Term, and subject o all the terms and limitations set forih in this Agresment, Midwest
Tape grants to the Library the non-exclusive and non-transferrable right to display and access the Digital
Media Platform and Title Summary and Pramotiona! Datz for the fimited purpose of: (a) ailowing Patrons to
access, view, and borow Digital Titles thraugh the Service and pursuant to this Agreement; {b) pramoting
awareness and authorized use of the Service, including via postings on the Library Website(s); and (¢}
establishing and implementing Library-specific poficies in regard to use of the Service by the Library and
Patrons, consistent with this Agreement and the requirements of the Digital Madia Piatform.

Limitations. Except for the limitsd, non-exclusive, non-transterrable rights expressly granted to the Libsary
above in this Sgetion I, the Library has shall have no right In or o, or ownership of, the Service, Digital
Titles, Digital Media Platiorm, hoopla digital Website, hoop!a Library Administration Website, Digital Media
Application, Marks, Title Summary snd Promotional Data, or any other artwork or materials delivered by

rights, and to refrain from facilitating such activities, In addition, the Library will comply with al} other

requirements communicated by Midwest Tape with respect tu any Intellectuat Property Rights and the
Marks.

No Public Performance Rights. The Library shall have no public performance rights in the Digial Titfes.
Accordingly, the Library may not offer any Digital Titles as a performance in order to entice Patrons or the
general public to come to an event, sponsored by the Library or otherwise.
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digital Website on the Library Website's homepage; (d) incorporate MARC record data regarding Digital
Titles in the Library’s catalog to enhance the discoverability of key content available in the Service; (e)
manage all funds designated or appropriated for use of the Services; (f) participate in the implementation of
the Service a} the Library, including without limitation by praviding Midwast Tape with sufficient and accurate
information ta identify Patrons of the Library who are authorized to utiiize the Service; (g) provide Primary
Support, as defined below; (h) parform requested linkaga between the Service and the Library Website, as
well as reasonable technical services to support and maintain the Service during the Tery: and {h;
Midwes! Tape at least three (3) business days before any change In any RSS links, ILS configuration, URL
updates; ar other equipment or technology that could adversely impact the Service andfor the use of the
Service, including any changes that could Impact the process of Patren authentication,

Network Connactivity. The Library Is responsible for providing a suitable netwark and Internet system for
integration of the Service into the Library Website or other systems.

Use of the hoopla Llhm:g Administration Website. The Library agrees that it is solely respaonsible for

managing its use of the hoopta Library Administration Website and using that website as designed,
including by establiching, verifying, and maintaining any settings and controls regarding use of the Service
by Patrons (e.g., limitations on circulations, content restrictions, reporting preferences, etc.).

Library Wobsite, The Libraryis solely responsible for all aspecls of catalog integration, oparation, training,
suppan, and/or maintenance nacessary for the operation of the Library Website. This may include obtaining
a SIP2 or similar protoce! software license(s) from a third-party vendor in order to support direct integration
of the Service with the Library's own Library Website or other systems, as wel} as the cost for customized

refating to the Library Websits, including but not limited to changes of personnel that could impact the
suppost, functionality, and/or performance of the Senvice,

Primary Support. The Libr?ry is responsible for providing its Patrons with "Primary Suppart,” which

functionality and {achnicat requirements of the hoopla digitat Website and the Digilal Media Application, and
helping Patrans with the process of communicating with Midwest Tape whare necessary and apprapriate
to obtain additional support and technical assistance.

No Warranties or Represantations to Others. The Library represents and agrees that, except for the
representations, warranties, and promises made to Midwest Tape in this Agreement, neither the Library
nor any of its employees, agents, or others acling under its direction has made ar will make any
representations or warranties, expressed or implied, to anyane cencerning the Service, Digital Tilles, Digitz)

Vhﬁegia_ Application, Digital Media Platform, hoopla digital Website, and/or hoopla Library Administration
ehsite.

Complliagee with Applicablo Laws and Re ulations. The Library will, at its ewn expanse, comply with

all applicable iaws, ordinances, rules, regulations, and other legal requirements in connection wilh the
Library's perfarmance under this Agreement.

Costs and Expenssg. The Library is responsible for alf of its own expenses and cosis related to its
performance under this Agreement Midwest Tapa has no ohiigation to reimbursa the Ubrary for any

n. FEES, PAYMENTS & REFORTING.
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Advance. On or before the Effective Date, the Library shall remit to Midwest Tape an advancefdown
payment ("Advance” in the amount of $__3.000080___ | ie.,the emountindicaled in Appendix A for
the Library's service-area population, These funds wit be appiied toward payment of future Invoicas for
transactions in the Per Clreulation Pragram, described below, unless the Library notifies Midwest Tape on
or before the Effective Date that the Library instead prefers to use such funds to pay Midwest Tape for
hoopla promotional materials, events, or communication effosts In connection with the intraduction of the
Service 1o Library Patrons. Upon written notice to Midwest Ta,  the Library may choose to send additional
funds to Midwest Tape to reestablish or replenish the Advance.

Per Circulation Program. The Library shall pay Midwest Tape a Per Circulation Fee for each Circulation
ofa Digital Title. A "Circulation® occurs when the Library or & Patron using the Service, via the Digital Media
Applicatian or the hoopia digita! Website, selecis "borow” and lhereby obtains the opportunity to aceess,
view, straam, or temporarily download a Digital Title for a specific pesiod of ime that is terminated either (i)
upon expiration of the applicable borrowing period for that Digital Title, or (it} when the Digital Title is
refumed before the end of the applicable borrowing pericd for that Digital Title. Midwest Tape shall be
entitled to payment of a fee for each Circulation, regardless of whether the Digita! Titla is aclually accessed,
viewed, streamed, or downloaded during that circulation perigd. The “Per Circutation Fees” far individual
Digital Tiles are listed in the hoopla Library Admtinistration Website and are subject to change from time to
time. The Service aflows for an unlimited number of Clrculations of each of the Digital Tities that ara

available to the Library’s Patrons, so that multiple Palrons may access the same Digital Title{s)
simultanecusly via multiple transactions.

Invoicing and Payment, Midwest Tape will invoice the Library by invoice Period. “Invoice Period” means
a calendar monthly pesiod, recorded in UTC time, in which Circulations aceur. Paymenl of each invoice will
he due within thiy (30) days from the data of the Involce. During any pericd in which Midwest Tape is
holding an Advance from the Library, Midwest Tape will apply the Advance funds toward payment of the

Reposting. Through the hoaopla Library Administration Website, the Library wiff have access to certain
reports summarizing Patron usage, circulstion cata, and purchase activity for the Digital Titles,

Yaxes. The Library is required to provide a sales tax exemption certificals, if applicable, 1o Midwest Tape
a5 parnt of the on-boarding process. If the Library is not axempt or does not do 50, Midwest Tape will add
(and collect) sales taxes to any purchases made pursuant to this Agreement,

. TERM AND TERMINATION.

Tearm, The term of this Agreement (the *Term") begins on the Effectiva Date and continues for a pariod of
2@ months thereafter. Upon expiration of the Term, this Agreament will automalically renew and the Term
will be extended far successive ranawai periods of 12 months (each a *Renewal Ter™), unless either Party

_rll.as provided written notice of non.renewal to the ather party at least sixty (60) days prior to the end of the
em,

T_armlna@n. This Agreement may be terminated in either of the foliowing ways:

By D:k:_tica. Either Party may terminaile this Agreement, with or withowt cause, at the end of the Term by
providing the other Party with sixty (60) days’ advance writlen notice prior to the end of the Term.

Due to Breach. Elther Party may suspend its performance or, al that Party’s sole option, terminate this
Agreement by providing the other Party with written notice of such action in the event of (i) the other Party's
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material breach of this Agreement, which breach continues uncured for a period of thirty (30) days after
written notice of such breach; or (il) the Library's fallure to perform its payment obligations under Section it
of this Agreement for a period of at least thisty (30} days.

Upan termination of this Agreement, the Library shall immediately (i) cease distribution and use of the
Service, Digital Media Applicalion, Digital Medla Platform, Digital Titles, Marks, Metadala, and Promgtional
Postings; and (i} pay all amounts due 1o Midwest Tape. Once the Library satisfies these obligations, any
unappiled particn af an Advance payment wilt ba refunded within thirty (30) days.

V. MIDWEST TAPE RIGHTS & OBLIGATIONS.

Ihe hoopla Service. Midwest Tape and/or its Service Partners will; {a) host and support the Service as
provided in this Agreement; (b} designate an implementation spacialist (*hoopla Coordinater) to be
avallable for custemer support to the Library in connection wﬁh the jaunch and ‘hnpierr_lenlatian af the

tools to enable the Library 10 manage use of the Service, including in regerd to Patron borrowing limits,
lending policias, title blocking, ratings- and usef-advisory settings, usage dashboard, and reposting,

Ownership of Vendors's Inteliectual Property. Subject to the provisions of this Agreement, Vendors

retgin all of their Inteflectuat Propenty Rights in and to the Vendors Digital Tities, Metadata, Marks, and

Promotional Postings, artwark, and other property that may be utilized or accessed in connection with the
Servica,

Ownarship of Midwest Tape's inteliectuat Pro > As between the Parties; Midwest Tape owns and
retains all Intellectual Property Righls In and to the Service, Digital Media Platform, Digilai Media
Appiication, hoopla digital Websits, hoapla Library Administration Website, Midwest Tape anrd hoopla and
heopla digital trademarks, and alt other Midwest Tape inteflectual property, including but not limited ta all
madifications, updates, or improvements mads therelo. The Library ackrowledges Midwest Tape's
ownership of such Inlellectual Property Rights,

Medifications to Digjtal Media Platform. Midwest Tape has the right to modify, at any time, the Service,
Digital Media Platform, Digitat Media Application, hoopla digital Website, hoopla Library Administration

Website, and other aspecls and features of hoopla in Midwest Tape's sole discretion, In order to develop,
meodify, or improve cperations, performance, or functionality,

Promotion of the Service. Midwest Tape may, atits own expense and in its awn discretion, publicize the
Service and communicate with the general public and Patrans regarding the availability, features, and yse

of tha Service, Digitat Titles, Digital Media Platform, and Digitat Madia Application,

Support. Midwest Tape will support the Service by maintaining help files, information, and other appropriate
decumentation and training materials. Midwest Tape will underiake reascnable effons to help the Library
perform the Library's obligation to pravide Primary Support to Patrons, including by offering periodic training
opportunities to Library staff, updating the Library regarding system changes, and providing the Library with
answers 1o *frequently asked questions” related to the Servica,
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Midwest Tape will supply activation suppont, including assising with the implementation of any scftware,
and reasonabls levels of continulng suppont to assist the Library in its use of the Service. Midwest Tape will
make technical suppert personnal available for feedback, problem-salving, andior general questions.
Technical support services {o the Library includa: (i) reasonable efforts to identify, correct, andfor
circumvent errors in the System, Digital Media Platform, Digitat Media Application, haopla digital Webg:-ile._
and hoopia Library Administration Websitey; and (i} supplying updates, enhancements, and new versions
of the Service as they becoma avallable (lhe “Secondary Support”). Midwest Tape has no obfigation to

+ provide Primary Support to Patrons and any support provided by Midwest Tape to Patrans wilt be in Midwest
Tape's sole discretion.

Midwest Tape will use reasonable efforls to provide continuous service. Parmissible down-time includes
periadic unavailability due {o mallers such as: maintenance of the server(s); installation or tesling of
software, public or private telecommunications services, or infernet nodes or facilities; and failure of
equipment or services outside the control of Midwest Tape. Scheduled dawn-time will occur periodically
and at limes designed, in Midwest Tape's sole discretion, o minimize inconvenience lo hoopla vsers.

Vi. MISCELLANECUS.

Indemnitles. Each Party ("Indemnifying Pasty’) agrees to defend, indemnify, and hold harmiless the other
Party and its Service Pariners from and against any and ail lhird-party ciaims, demands, suits, legal
proceedings, and causes of aclion that arise out of or relate to any breach by the Indemnifying Party of any
of its representations and warranties as stated in this Agreement {collectively, “Indemnifiable Claims®),
including but not limited to all damages, costs, expenses, reasonable attomeys’ fees, judgments, and
settlements resulling from such Indemnifiable Clafms; pravided, however, that no Indemnifiable Claim may
be seltled withoul the express writtea consent of the indemnifying Party,

Indomnity Process. The Party seeking indemnification must provide prompt written notice to the
Indemnifying Party of any Indemnifiable Claim for which indemnification will be sought. The Indemnifying
Party may alect to control the defense and settisment of any Indenmmifiable Claims with counse! of its
chaeosing. The Party seeking indemnification will cooperate with the indemnifying Party’s defense against
ihe Indemnifiable Claims. If any Indemnifiable Claim is covered in part but not entirely by a Party's

indemnification obligation hereunder, the indemnifying Party will only be respansible for costs to the extent
aitributable to the covered portion.

DISCLAIMER QF WARRANTIES. EXCEPT FOR ANY WARRANTIES EXPRESSLY PROVIDED BY
MIDWEST TAPE IN THIS AGREEMENT, MIDWEST TAPE MAKES NO WARRANTIES OF ANY KIND,
WHETHER EXPRESS OR IMPLIED, INCLUBING BUT NOT LIMITED TO ANY IMPLIED WARRANTY OF
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.

LIMITATION OF LIABILITY., EXCEPT AS EXPRESSLY PROVIDED OTHERWISE IN THIS
AGREEMENT, IN NO EVENT WILL EITHER PARTY BE LIABLE FOR ANY INDIRECT, INCIDENTAL,
CONSEQUENTIAL, SPECIAL, EXEMPLARY OR PUNITIVE DAMAGES, INCLUDING BUT NOT LIMITED
TO LOST PROFITS OR LOST BUSINESS OPPORTUNITY, ARISING OUT OF OR RELATING TO THIS
AGREEMENT, EVEN IF SUCH DAMAGES ARE FORESEEARLE AND REGARDLESS OF WHETHER
SUCH PARTY HAS BEEN ADVISED OF THE POSSIBLITY THEREOF.,

Confidential information. "Confidential information” means any non-public information of either Party that
Is disclosed to the other Party in connection with this Agreement either directly or indirectly, in writing, oralty,
electronically, or by inspection of tangible objects, and that Is designated in wriling as."Confidential® at the
tima of disclosure or within five (5) days thereafter, Confidentia) Information includes, without limitation, any
and all non-public business plans, customer information, pricing, contract terms, available confent and
sales, marketing andfor finances of the disclosing Party, Each Party agrees to hald the Confidential
information of the other Party in confidence and to refrain from disclosing such Confidentiat Information 1o
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any third party, except to the extent required to be disclosed pursuant to governmenis! or judicial process,
provided that notice of such process Is promptly provided to the disclosing Party in order that it may have
every opportunity to intercede in such process to cantest such disclasure of seek an appropriate protective
order. Confidential Information is the property of the disclosing Party, and the recéiving Party will not be
deemed by virtua of its access to Confidential Information to hava acquired any right or interest in or fo any
such Confidential Information. Confidential does not affect either Party’s right to use or disclose information
that is not Confidential Infonmation, including information that is in the public domain or that the recelving
Party can show was known to it without any confidentiality obtigation prior o the disciosure by the disclosing
Party,

Assignment. Except as provided herein, nelther Pasty may, by aperation of law or otherwise, assign,

sublicense, or otherwise transfer any of its rghts or obligations under this Agreement without the prior

written consent of tha other Party, which may not be unreasonably withheld os delayed. Either Party may
assign, transfer, or otherwise delegate any or all of its rights and cbfigations under this Agreement to any

successar carnying on that part of the businass to which this Agreement relates ar to any purchaser of all

or substantially aff of the assets or stock of such Party. Each Party may appeint contractors to perform part

of its cbligatiens hereunder, provided that the Party remsins fully responsible for such contractot’s

perfarmance. This Agraement binds, benefits, and is enforceable by and against both Parties and their

respective successors and permitled assigns.

Notices. Notices required by this Agreement must ba sent by United States malt, as well as by efectronic
mall {or by facsimile), direcled as lolows:

Midwest Tape, LLC: Library: ____Upshur County Library

6950 Hall Streetl _ 702 West Tyler Street

Holland, Ohie 43528 Gilmer, TX 75644

info@midwesttapes.cam upshurcountylibrary@yahoo.com
" 1(800) 875-2785 — (903)843-5801

Amendment. No amendmaent, madification, addendum, or revision 10 this Agreement is valid unless it Is
in writing and signed by all Parties to this Agreement.

Arms-Length Negotiations, This Agreement was negotiated at arm's length with each Party receiving
advice from independent legal counse, and has been executed and defivered in good faith. itistheintent

of the Parties that no part of this Agreement should be construed agsinst any Party because of the identity
of the draftar.

Counterparts. This Agreement may be executed in counterparts, each of which taken together constitutes
one single Agreement batween the Patties.

Entire Agyreement. This Agreement is an integrated Agreement containing the entire understanding
between the Parties regarding the subject matter of this Agreement, and, except for the representations,
warranties, and promises expressly set forth in this Agreement, no representations, warranties, or promises
have been made or relied upon by either Party as an inducement to enter into this Agreement. This
Agresment prevalls over all prior communications ar agreements belween the Partiss or their
representatives reganding the subject matter hereal.

{Remainder of page Intentionally taft blanikc )
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Farce Majeura. No Parly may be considered in default or to have incurred any liablfity hereunder due to
any failure to perform this Agreement should sueh fallure arise out of causes beyond its reascnable control,
Including, without limitation, work sloppages, fires, riots, accidents, floods, storms, unavailability of utilities
or fuel, Intemet or ather communication fallures, or other similar feilures or occumrences. The time for
performance will be extended for a period equal to the duration of such conditions.

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement fo be executed by their duly
authorized representatives as of the Effective Date first written above,

ACCEPTED AND AGREED ACCEPTED AND AGREED

Name of Libra pshur County Ligrary MIDWEST TAPE, LLC

By: Z?‘hi_z@z/— By: ‘ : ,’/
Print Name: _ Dean Fowler Print Name; Sosee L ‘
Title: . County Judge Titke: V%M 142‘7’
Date Slaned: _November 30, 2016_____ Date Signed: /0;-/ JI' A’&ﬁ
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Appendix A

Advance Schedule

Population of Advance in U.5,
Service Area Dollars
> 1,000,000 3 100,000
500,000-999,999 | S 75,000
300,000-499,959 | § 50,000
200,000-295,999 | $ 35,000
100,000-199,999 | § 25,000
50,000- 95999 | § 12,000
16,000— 49,939 5§ 3,000
0 - 15989 | S 1,000

Service Agreement Advance

(F1il in according to Schedule Above)

Population of
Service Area Advance
35,483 S  3,00000 - ~
< S =
3 = .
? o ¢
I £
&5 &4
w ZI7
o _{5_'-’: {;1_
i ) )
g 23 58
— — 9 _::?;
< X
2 Pape 9
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